
 

 

Licensed Product Terms (Version 1) 

These provisions shall apply to any Licensed Product supplied to a Licensee by Proactis from 
7 April 2020 until superseded by a later version. 

1 License Grant 

1.1 Licensee is hereby granted a non-transferable, non-exclusive right to Use the Licensed 
Software, together with the Documentation limited to the licensed Capacity. Licensee may Use 
the Licensed Software only for Licensee's internal business purposes and, if supplied via an 
On-Premises system, only at the Licensed System Location(s).  

1.2 Licensee may place an order for one or more additional Licensed Modules.  In that event, 
additional License Fees shall be payable by Licensee for the additional Licensed Module(s) 
as agreed in writing between the parties.   

1.3 The Use of the Licensed Product requires a License key, which shall be either supplied by 
Proactis to Licensee to apply the same (with an On-Premises system) or (with a Hosted 
System) provided and applied directly by Proactis. Such License key will be programmed to 
tailor the Licensee’s Use of the Licensed Product in conformity with the restrictions and 
allowed functionality in the License.   

1.4 Licensee will notify Proactis promptly of any material change to an On-Premises system, 
including, without limitation, any such change that may necessitate a back-up or change to 
any Licensed System Location. 

1.5 Licensee will be solely responsible for data conversion, backing up, virus checking the 
Licensed Software and any data on an On-Premises system and the cost of any of the same. 

1.6 Licensee will be responsible for the provisioning of the infrastructure and licensing of such 
infrastructure which is required for the Licensed Product to fully function where the Proactis 
software is implemented in an On-Premises system.  

2 License Term 

2.1 The License will be either a subscription License (a “Subscription License”) or a 
perpetual License (a “Perpetual License”) as indicated in the Customer Contract.   

2.2 A Subscription License will have an initial minimum term (the “Initial Term”) and 
automatically renew for the same term in successive periods, as set out in the Customer 
Contract unless either Proactis or Licensee provides written notice of non-renewal at least one 
hundred and eighty (180) days prior to the expiration of the then current Term.  A Perpetual 
License will not have a predetermined end date but may be terminated in accordance with its 
terms. 

3 Use Restrictions and Audit 

3.1 Except as expressly permitted by the Customer Contract, Licensee shall not, and shall not 
permit others to, (a) Use, copy, duplicate, modify, enhance, distribute, publish, disclose, sub-
license, transfer, sell, lease, rent, charge or encumber all or any part of the Licensed Product, 
(b) reverse compile, disassemble, reverse engineer or otherwise reduce to human readable 



 

 

form any part of the Licensed Software, or (c) translate or make derivative works of any part 
of the Licensed Product, (d) use any part of the Licensed Product or the Maintenance and 
Support Services to provide services to third parties, or (e) assist others in obtaining access 
to any part of the Licensed Product.   

3.2 Proactis may audit Licensee's Use of the Licensed Product during normal business hours 
on reasonable notice and at Proactis’ expense. Licensee will give Proactis such access as it 
may reasonably require to perform such audits.  To the extent that the result of any such audit 
indicates that Licensee underpaid any Fees to Proactis Licensee shall immediately pay to 
Proactis the amount of any such underpayment together with interest due. 

4 License Fee, Hosting Fee and Payment 

4.1 Licensee shall pay to Proactis the License Fees and/or Hosting Fees and/or Data Fees 
and any other Fees set out in the Customer Contract.   

4.2 Licensee is solely responsible for all reasonable shipping and handling costs, all export 
and import costs, all sales and use taxes applicable to the Licensed Product and all other 
reasonable out-of-pocket expenses directly incurred by Proactis in connection with the 
delivery and installation of the Licensed Product on an On-Premises system. 

5 Proprietary Rights and Confidentiality 

5.1 Licensee agrees and acknowledges that all intellectual property in the Licensed Product 
is either the exclusive property of:  

(a) Proactis;  

(b) or a third party or parties from whom Proactis has the right to sublicense the same to the 
Licensee;  

(c) or a third party or parties where Proactis will arrange a direct license from that third party 
or parties.   

All rights in and to the Licensed Product are reserved to Proactis (or any relevant third party) 
and the Licensee will not contest Proactis' or such third party’s right or title in or to the same. 

5.2 Licensee shall not alter or remove any copyright, trade secret, patent, trademark, 
proprietary and/or other legal notices contained on or in copies of the Licensed Product.   

5.3 If Licensee is permitted by Proactis to make any copies of the Licensed Product, then 
Licensee shall reproduce all relevant notices on or in all copies. 

5.4 Licensee shall hold and use the Licensed Product under a duty of confidence and shall 
not disclose any information relating to it, its use or Proactis’ business without the prior written 
approval of Proactis, except  

(a) to Licensee’s employees, agents, and contractors to whom such use is necessary and 
licensed hereunder for Use, provided that each such employee, agent, or contractor is in turn 
bound by a duty to the Licensee to maintain the Licensed Product in confidence, or  

(b) (provided that Licensee shall have used reasonable efforts to secure confidential treatment 
of any such information to be disclosed) as required by applicable law, rule, or regulation, or 



 

 

by an order of a court or governmental or law enforcement agency or other authority, each of 
competent jurisdiction.  Licensee's obligations hereunder shall not apply to the Licensed 
Product, or any part thereof, which  

(i) was known by Licensee prior to disclosure by Proactis,  

(ii) becomes publicly available without any party’s breach of a duty of confidence to 
Proactis  

(iii) is received by Licensee from a third party without breach of any obligation of 
confidentiality to Proactis, or (iv) is independently developed by Licensee without use 
or influence of the use of the Licensed Product or any other confidential or proprietary 
information of Proactis and such exclusively independent development is evidenced in 
writing. 

5.5 Licensee shall safeguard all copies of the Licensed Product in its possession. 

5.6 Licensee shall ensure that no-one employed by, contracted to or otherwise influenced by 
them, whether or not authorised to have access to the Licensed Product, shall take any action 
in violation of the Customer Contract. 

5.7 Proactis shall hold any and all non-public information of Licensee, including, but not limited 
to, all customer information, all financial information, all information regarding Licensee’s 
systems and other technology, and all business, personnel, customer, and other records of 
Licensee (“Licensee Confidential Information”), in confidence and shall not disclose any 
Licensee Confidential Information or part thereof, without the prior written approval of 
Licensee, except (a) to Proactis’ employees, agents, and contractors to whom disclosure is 
necessary for the performance of Proactis’ obligations under the Customer Contract and/or 
(b) as required by applicable law, rule, or regulation, or by an order of a court or governmental 
or law enforcement agency or other authority, each of competent jurisdiction.  Proactis' 
obligations hereunder shall not apply to any Licensee Confidential Information, or part thereof, 
which (i) was known by Proactis prior to disclosure, (ii) becomes publicly available without 
fault of Proactis or its employees, agents, or contractors, (iii) is received by Proactis from a 
third party without breach of any obligation of confidentiality to Licensee, or (iv) is 
independently developed by Proactis without use of Licensee Confidential Information and 
such development is evidenced in writing. 

5.8 Licensee agrees that all Updates of the Licensed Product shall belong to and be owned 
by Proactis, or by the relevant third party licensor, and shall be licensed to Licensee subject 
to, and in accordance with, the provisions of the Customer Contract in the same manner as 
the unaltered Licensed Product where it is sub-licensed to the Licensee from Proactis (or in 
accordance with any relevant direct license where it is not). 

6 Limited Warranty  

6.1 With respect to a Hosted System only and subject to this Section 6, provided that Licensee 
is not in breach of the Customer Contract, Proactis warrants that the Licensed Software which 
is licensed or sub licensed from Proactis (but excluding any Licensed Software which is 
licensed from third parties in relation to which the Licensee will only have remedies available 
from that third party) will be available for 99.9% of the Working Hours during the three (3) 
month period beginning on the Effective Date and each three (3) month period thereafter 
(each, a “Measuring Period”) as determined by Proactis in its reasonable discretion (the 
“Limited Warranty”). 



 

 

6.2 In the event of a breach of the Limited Warranty, Licensee must  

(a) give written notice to Proactis of the breach, and 

(b) cooperate with Proactis in its review of Licensee’s claim and determination of whether a 
breach of the Limited Warranty has occurred.  Subject to Licensee’s compliance with its 
foregoing obligation if, in the reasonable opinion of Proactis a breach of the Limited Warranty 
has occurred, then for each Measuring Period during which such breach occurred Proactis 
shall (provided it is reasonable to do so in all the then current circumstances) provide a 3.75% 
discount for the next Hosting Fee that is due and payable by Licensee pursuant to the terms 
of the Customer Contract.  The foregoing shall be Proactis’ entire liability and Licensee’s 
exclusive remedy in the event of a breach of the Limited Warranty. 

6.3 Proactis MAKES NO WARRANTY THAT ERRORS HAVE BEEN COMPLETELY 
ELIMINATED FROM THE LICENSED PRODUCT NOR THAT THE LICENSED PRODUCT 
WILL MEET LICENSEE’S REQUIREMENTS.  EXCEPT FOR THE LIMITED WARRANTY, 
Proactis MAKES NO OTHER WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO 
THE LICENSED PRODUCT.THE PARTIES ACCEPT THAT ALL OTHER WARRANTIES, 
INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF NON-
INFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY OR 
REASONABLE SKILL AND CARE ARE EXCLUDED.  THE LIMITED WARRANTY IS IN LIEU 
OF ANY OTHER EXPRESS OR IMPLIED WARRANTY ARISING OUT OF, OR IN 
CONNECTION WITH, THE DELIVERY, USE, OR PERFORMANCE OF THE LICENSED 
PRODUCT.   

6.4 LICENSEE accepts responsibility for the selection of the LICENSED Software to achieve 
its intended results. 

7 Intellectual Property Indemnity  

7.1 Proactis agrees to  

(a) defend any third party claim brought against Licensee alleging that the Licensed Product 
or Licensee’s Use thereof pursuant to the  Customer Contract infringes any patent or copyright 
or misappropriates any trade secret (an “Infringement Claim”), and  

(b) indemnify and hold harmless Licensee from and against any damages finally awarded 
against Licensee in any litigation for such Infringement Claim or settlement of such 
Infringement Claim made by Proactis; provided, that Proactis’ obligations hereunder are 
subject to  

(i) Proactis’ receipt of timely notice from Licensee of such Infringement Claim; and  

(ii) Proactis’ right to control and direct the defence of such Infringement Claim; and  

(iii) Licensee not being in breach of the Customer Contract; and 

(iv) Licensee cooperating with Proactis in such defence (Proactis will reimburse 
Licensee for reasonable out-of-pocket expenses incurred by Licensee in providing 
such cooperation). 

 



 

 

7.2 In the event of an Infringement Claim, or in the event that Proactis determines that there 
is a risk that the Licensed Product or Licensee’s Use thereof may become the subject of an 
Infringement Claim, Proactis shall have the right, at its own option and expense, to (a) obtain 
the right for Licensee to continue to Use the Licensed Product, or (b) replace the Licensed 
Product with a product having functionality and performing in a manner substantially similar to 
the Licensed Product, or (c) modify the Licensed Product so that it becomes non-infringing, or 
(d) terminate the License and this Customer Contract and refund a pro rata portion, if any, of 
the License Fee, Hosting Fee, if any, and Maintenance Fee, if any, paid in advance by 
Licensee. 

7.3 Proactis’ obligations under this Section 7 shall not apply to any Infringement Claim to the 
extent that the infringement or misappropriation is caused by any of the following: 

(a) Use of the Licensed Software not in accordance with the Documentation; or 

(b) Use of the Licensed Software in combination with equipment or software not licensed or 
specified herein or in the Documentation; or 

(c) modification of the Licensed Software by anyone other than any person authorised by 
Proactis; or 

(d) with respect to an On-Premises system, use of a version which is not the then-current 
version of the Licensed Software by Proactis, or the version immediately prior to that (unless, 
in the latter case, Proactis had advised Licensee to Use the then-current release); or 

(e) Use of the Licensed Software in violation of the Customer Contract. 

7.4 The foregoing states the entire liability of Proactis, and Licensee’s exclusive rights and 
remedies, with respect to any Infringement Claim or any other actual or alleged infringement 
or misappropriation of any patents, copyrights, trade secrets, or other intellectual property 
rights related in any way to the Licensed Product. 

8 Escrow of Licensed Software 

Licensee shall be entitled at its own expense to enter into an appropriate escrow agreement 
with respect to the source code of the Licensed Software with a party (such as the National 
Computing Centre) acceptable to both parties, and on terms that are commercially reasonable 
to both parties.  

9 Third party supplier access 

9.1 If the Licensee is receiving a service from Proactis where they communicate with third 
party suppliers via Proactis’ System, the Licensee shall use its best endeavours to ensure that 
such supplier enters into the relevant terms for accessing and using the System and will 
provide all reasonable co-operation to Proactis to ensure such terms are complied with by that 
supplier. 

9.2 The Licensee acknowledges that it will not hold Proactis liable nor make any claim that 
Proactis is liable in relation to the provision of goods and/or services by any third party supplier 
to the Licensee and will indemnify Proactis against any and  all losses, damages, cost claims 
or expenses incurred by either the Licensee and/or any supplier in connection therewith. 


